Strategy

TIPS FOR WORKING WITH YOUR SURETY

onfronted with some of the worst economic conditions in living
ory, many builders have focused on survival, whether simply
keeping thelights on or just paying the few employees they have left.
All too often, builders have unnecessarily sacrificed long-term sur-
vival in favor of short-term thinking. When the economy improves
(which it will), one group of builders will be poised to take advantage
of new opportunities at the expense of all others: those who can
quickly demonstrate strong bonding capacity. Builders who are un-
able to show capacity are also ensured a position in next recovery: the
sidelines. Even before a recovery, builders with bonding capacity will
be well-positioned to take advantage of government stimulus spend-
ing, while those who have carelessly allowed their bonding capacity
to slip away will be left with only regret. The good news¢ Preserving
your bonding capacity, even in current conditions, is possible if you
plan carefully and don'’t lose sight of your long-term business strat-
egy. In sum, make your surety your new best friend, orelse.

Even before a recovery,
builders with bonding capacity will
be well-positioned to take advantage
of government stimulus spending.

B Tip #1— Keep The Lines Of Communication Open: Most sure-
ties understand that builders are in a difficult business and, on top of
that, are facing difficult economic conditions. Sureties judge builders
by how they behave during both good times and bad. If you are hav-
ing financial problems it might be tempting to “duck” calls from your
surety. However, failing to communicate with your surety while
claims are being made against its bonds is one of the fastest ways to
destroy your relationship. Resist the temptation. If you foresee prob-
lems, contact your surety immediately, explain your side, provide
your defenses and supply all back-up materials. If you begin commu-
nications before your surety is even aware of potential claims, you
can avoid and pre-empt miscommunications which make sureties
nervous. Nervous sureties do not write new bonds. Never ignore calls
fromyour suretyif you want to keep the relationship.

Agood illustration of this is a contractor for one troubled high-rise
condominium tower now nearing completion in downtown Mia-
mi. The contractor developed a strategy of communicating with its

by William H. Strop

Mr. Strop is a member of the Construction Litigation
Practice Group at Becker & Poliakoff. He has
successfully represented clients from all parts of the
construction industry in State and Federal Courts,
including multinational general contractors, multi-
national sureties, large-scale real estate developers,
subcontractors, suppliers, manufacturers,
professionals, insurers and property owners. He is
co-author, with Helen M. Rasmussen, Zurich North
America, of “Protecting the Supersedeas Surety”,
Surety Claims Institute (2005), and can be reached at
954.364.6081 or at wstrop@becker-poliakoff.com.

surety only when it had good news to share and could demonstrate
that the problems being raised by the owner were under control. As
good news became more and more scarce, the contractor’s commu-
nications with its surety stopped almost entirely. The contractor’s
surety became so concerned that it posted a large loss reserve and filed
alawsuit against not only the owners of the contractor but also their
wives for collateral pursuant to the indemnity agreement. The busi-
ness relationship between the contractor and the surety is now irre-
trievably broken.

B Tip #2— Be Blunt: Builders are also tempted to provide an overly-
optimistic version of the truth. Whether articulating defenses, de-
scribing the status of the project, or estimating completion time-
lines, builders frequently provide the “rose-colored glasses” version.
This approach is counter-productive. When you are unable to sup-
port your representations about the status of a project, back-up your
defenses or meet overly-optimistic deadlines, your surety will lose
trust. Your surety may not only stop writing bonds, but may become
aggressive in pursuing its indemnity rights and seeking collateral. On
the other hand, candor and keeping promises will both increase your
surety’s confidence in you and enable it to handle the situation as
efficiently and as cost-effectively as possible. Stringing your surety
along to buy time in the hope that a miracle will happen simply will
not work. When a project is “sinking fast,” seeking the assistance of
your surety with completion can avoid the owner’s termination and
can avoid completion costs and attorneys’ fees for your surety. That
would make your surety happy:.

B Tip #3 — Payment Plans Make Sense: Despite the best of inten-
tions and even herculean efforts, sometimes defaults and bond claims
are unavoidable. Nevertheless, you can take steps to plan for the

future and save bonding capacity. Forexample, by agreeing to a pay-
please turn to page 39 >
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Leg iSIQiive continues from page 15

If you are deemed to be eligible for this program, please have
the following documentation available:

—Most recent Tax Return

—2 (two) pay stubs

—Affidavit of financial hardship

For those families in foreclosure or in danger of falling into
foreclosure $75 billion has been set aside to restructure those
loans. This component would ensure that payments equal no
more than 31 percent of income before taxes. The interest rate
on your loan would be temporarily reduced to as low as 2 per-
cent while extending the loan term or postponing some princi-
pal payments.

For more information on either program we encourage you
tocontact your financial institution and ask for assistance with
your mortgage and ask them your options so that you may
review.

Sfl‘cﬂegy continues from page 36

ment plan, evenif the payments are small, you can demonstrate
your good faith, that you intend to honor your commitments,
and that you intend to stay in the business in the long-term.
Your surety will notice and the goodwill might salvage your
relationship. One South Florida public school builder suffered a
series of severe financial reversals all in a short period of time.
The contractor proactively contacted its surety in order to get
assistance with completing the project and avoid the high costs
and wasted expenses of default and termination. The contrac-
tor offered to enter into a payment plan to reimburse the surety
for its expenses. By forming this partnership, the project was
completed on time, the surety avoided potentially catastrophic
losses, and the relationship between the contractor and the
surety continues toendure.

Strategies Which Do Not Work

Some strategies to build bonding capacity consistently fail.
Most common among these is to simply close down a troubled
business and re-open it under a new name. Another is to evade
fully disclosing the required information when applying for
bonds. Any credible surety is aware of these strategies. In addi-
tion to potential civil and criminal liability, a false or incomplete
disclosure will likely destroy your relationship with your cur-
rent surety and make it impossible to find another. A frank
disclosure of a negative history might prevent you from obtain-
ing bonding from some sureties, but might also serve as evi-
dence of credibility and honesty which will persuade other
sureties to take a risk. Even if you have to start with smaller
bonds and build your way back up, an honest and forthright
approachis the best strategy for long-term survival.

Time To Make A Decision

Now is the time to make a decision: do you want your business
to be a temporary blip on the radar or along-term player¢ If you
want to be a long-term player, consider investing in your rela-
tionship with your surety. To do so, take every opportunity to
show your surety that you are responsible, responsive, forth-
right, and that you take your promises seriously. With that
approach, your surety can be a partner in prosperity rather than
athreat toyour future.
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Great Savings For

_LBA Members Only!_

Why pay more on your company’s
COMPREHENSIVE

WORKERS’ COMPENSATION

INSURANCE PACKAGE

when Latin Builders Association, First Commercial
Insurance Company and Gil Garden Avetrani have
joined forces to offer LBA members a comprehensive
Workers’ Compensation Insurance Package that
provides complete coverage PLUS

EVERY DISCOUNT AND
CREDIT ALLOWED BY LAW!

Don’t let this opportunity pass you by.

LEBA

First Commercial Insurance Company LATIN BUILDERS
ASSOCIATION, INC,

ACT NOW!

Start saving on the coverage you and your employees
need, and the level of service you deserve!
Call JOE AVETRANI at 305.630.4777
to find out about this exclusive offer for
LBA members from FCIC and GGA.
And ask how you can package your General Liability,
Commercial Auto and Workers’ Compensation Insurance.

Gil
Garden
Avetrani

Insurance Group

10689 N. Kendall Drive, Suite 208, Miami, FL 33176

305.630.4777
FAX: 305.279.3022
EML: javetrani@ygaig.com
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